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POSSESSION AND INDIVIDUALITY. 

AS the total sum of objective means to human ends, property is 
the material basis of civilization. It is therefore a first 
principle for all sciences which have to do directly with human 
relations, and has a special and peculiar importance for politics, 
ethics, and law. The ideas of property, and its correlative posses- 
sion, will therefore take their form and significance from the ele- 
mentary philosophical attitudes which dominate these sciences. 
And the attitude most characteristic of modern thought is that 
which is represented in the various forms of what is called vaguely 
individualism. Those sciences which, like sociology and econom- 
ics, and perhaps also politics, assume a descriptive or definitory 
purpose with respect to their subject-matter, find their goal in an 
isolated and unique human being, the biological and psychological 
individual. Ethics and law, which adopt a directive purpose with 
respect to the same subject-matter, reach their end in a separate 
and unique entity which is variously designated as personality, 
soul, or legal person. But in any case the real, it seems, is par- 
ticular, unique, and self-sufficing. And yet the method employed 
by these sciences, in so far as it has to do with defining the indi- 
vidual, assumes the equal reality of relations, thus negating their 
principles and throwing them into contradiction. Discussions of 
possession in ethical and legal literature show this contradiction in 
a peculiarly subtle form, which it is interesting to try to under- 
stand. 

Representative legal treatises emphasize the difficulty and per- 
plexity of the subject of possession. There seems to be some 
doubt as to whether phenomena in this field can be reduced to 
principle, and there is a tendency to shift the final attempt at 
determination to the region of evidence, "that general refuge of 
things otherwise unclassified." 1 This difficulty is due perhaps to 
the great variety of meanings of the terms used. There is posses- 

i Pollock and Wright, Possession in the Common Law. Oxford, 1888, p. 6. 

369 



370 THE PHILOSOPHICAL REVIEW. [Vol. XXXI. 

sion in fact, possession in law, possession of right, all of these it 
seems in various degrees and at various removes. One may have 
the right to possess without possessing, and, with respect to another 
person, a better right. The right may be denied, affirmed, ob- 
structed, guaranteed by the law, taken over into the custody of the 
law, created by the law, destroyed by the law, perhaps defended 
against the law; and may be taken, held, and transferred in a 
variety of ways. And all these events may happen while we 
assume that the right is ' natural ' and inherent in the individual. 
Moreover, the phenomenon of possession involves a wide range of 
more remote facts which are necessary to a proper understanding. 
Thus Holland 1 analyzes the phenomenon of right in general into 
(i) the person entitled, (2) the object, (3) the act or forbearance, 
and (4) the person obliged. This arrangement it would seem pos- 
sible to simplify into persons, things, and their relations; and, if 
we follow the legal terminology, possession will turn out to repre- 
sent the functional relations expressed in use and enjoyment, and 
control and disposal as involved in the various methods of transfer. 
There are almost as many difficulties raised as solved by such an 
arrangement. For example, it requires a good deal of pains to 
distinguish in every case between the person entitled and the per- 
son obliged, especially in such cases as the destruction of one's own 
property or the still more difficult case of suicide. Again, a for- 
bearance is an act, and the fact that it is negative in form does not 
alter the essentially positive character of persons and things with 
respect to which the act takes place. And again, the object, or 
thing, as it stands isolated in such schemes, is as near a pure 
abstraction as possible. It is therefore necessary to come to a 
little closer examination of terms. 

With respect to the right of possession the elements of an ordi- 
nary transaction that stand out immediately are, as we have seen, 
persons, things, and the relations subsisting between persons and 
things. These relations, though differing in quality and impor- 
tance, are together the content of the idea of possession. Posses- 
sion therefore extends in two directions, in the one case embodying 
itself in a nexus of qualities and possibilities of function which 

1 Elements of Jurisprudence. New York and London, gth ed., p. 86. 
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might be said to represent intrinsic value, that is, the qualities 
which seem to common sense to inhere in the nature of objects 
and which serve as points of application for action; and in the 
other thinning away into the so-called subjective qualities like im- 
pulse, desire, etc. But the two ends of the line approach each 
other in the completed practical experience, which implicates per- 
son with person, person with thing, and thing with thing, the syn- 
thesis as a whole giving us the idea of a moral or social order. 

We begin with the idea of person. We should like to say that 
by person we mean just what common sense seems to indicate the 
term to mean, or to take our cue from the common law, assuming 
that the law is the crystallization of the good sense of the common 
man. But the ordinary definition taken from law will help only 
in so far as intentions are regarded as intelligent and good ; that is, 
the legal definition goes far beyond the simple isolated person of 
common sense. This seems to mean that the law assumes morality, 
or to indicate that the point of view of the law was built up under 
the assumption that the knowledge of simple moral matters is an 
innate datum. In a simple statement like Pollock's, " Persons are 
the subjects of rights and duties: and, as the subject of a right, a 
person is the object of the correlative duty, and conversely," 1 all 
the points of our present inquiry are taken for granted, and the 
statement is perhaps further vitiated by certain historic obsessions 
about the origin of rights that still dominate the law. And yet the 
statement implies that the crucial point in law is the idea of person 
as a sum of relations the most important of which are together 
designated possession or some other term indicating a complex of 
legal relations. Moreover, these relations are external and dis- 
persive and mechanical; a right is a right against somebody, or 
against all the world. Possession then means merely that a person 
possesses a thing when he is able to prevent anybody else from 
getting it, that is, is exclusive. 2 The person is conceived as a 
negative and restrictive force; and this seems to negate not only 
the idea of obligation as expressed in, positive performance, but 
renders the person an abstract dispersive force which makes non- 

1 A First Book of Jurisprudence. London, 1896, p. 107. 

2 Pollock and Wright, Possession in the Common Law, p. 20. But com- 
pare Holland, Jurisprudence, pp. 190-191. 
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sense of any idea of ordered relations of persons, and so of those 
institutions of association like the family, state, etc., which the law 
is supposed to sustain. 

Possession may be regarded as biologically grounded in the per- 
son through the fact that it guarantees him life and success in 
leaving offspring. 1 But this would justify individual or ' private ' 
possession only in a very limited degree, by no means to the extent 
that property should free offspring from the responsibility of 
effort, that is, it cannot be justified if the end is to be regarded as 
the continuity of social institutions. Possession is sometimes con- 
ceived as holding the metaphysical person together in the sense 
that it synthesizes it and gives it unity of purpose and stimulates 
effort and leads to accomplishment. But metaphysically it is 
hardly possible to assume any such isolated entity as the person of 
the law, or to draw rigid distinctions between persons in such a 
way as to set them over against each other. 

Little insight into the meaning of possession seems obtainable 
from an analysis of the isolated person, if possession is to have 
any meaning as a principle of human organization, and, while the 
analysis is imperfect, it may indicate that there is no ' innate ' or 
' natural ' right to possess, and perhaps also that the right to pos- 
sess cannot be based on any simple fact whether of law or tradition 
or nature or God, or any simple psychological process of feeling 
or intelligence. The basis of the right to possess is something 
larger still — something objective in a way that will justify and 
explain the claims of law or tradition or nature, something sub- 
jective in a way that will give quality to the right to possess in 
terms of feeling and intelligence. The result is that the right to 
possess cannot be deduced from the nature of the person, rather 
the person must or does in part at least get its status and character 
from the right to possess. We shall see that the ' natural ' person 
is an abstraction ; and that from any point of view involving human 
relationships the person is in every case a ' juristic ' person. 

With respect to a thing we remain on the ground of the reflective 
good sense of the common man as that is once more implied in 

i Cf. R. Petrucci, Les Origines Naturelles de la PropriH6. Bruxelles et 
Leipzig, 1905. 
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legal language. It will not then be necessary to decide whether a 
thing is an ultimate object of cognition or an ultimate point of 
issue of an impulse. A thing, let us say, is what can be used and 
enjoyed, or controlled and disposed of. I may use a thing with 
the expectation of enjoying its qualities or results (which are still 
qualities) when taken in conjunction with the qualities of other 
things ; things cannot, as instruments to our purposes, be isolated, 
perhaps even in thought. In this case my purpose would be inter- 
preted in terms of muscular reactions coupled with the expectancy 
of their issue in feeling. The muscular reactions would be quali- 
tatively indifferent in themselves, and their appeal to me would 
come from their being more or less clearly regarded as means to an 
issue which I would interpret, if I did it at all, in terms of enjoyed 
feeling. In either case the issue, whether reaction or feeling, is 
an object capable of valuation in that it is a part of an intended 
whole. So that any use of any thing implies that it is a part of a 
larger ordered whole or system. And out of connection with this 
no thing means anything. And ultimately the connection will in- 
volve persons if our point of view with reference to the situation 
is ethical or legal. Use then gets its meaning from things ordered 
in functional systems. 

Similarly with reference to things as enjoyments. I may enjoy 
the use, that is, the using, of a thing, or I may enjoy it with a view 
to its future use. I enjoy the reading of a book, or I enjoy the 
book in the expectation of reading it. But in both cases the book 
as thing means use and enjoyment, and use and enjoyment mean 
certain relations which it sustains with me through the complica- 
tion of its qualities with the qualities of other things, the situation 
becoming an ethical matter when the complication of qualities in- 
volves other persons, or when it involves myself imagined as 
occupying another stage of my own development, a relation of 
myself to myself at another time. The question as to how I may 
have got the book, etc., is a further complication of relations of a 
similar sort. That is, the economic relation is a case of the ethical. 
What appears clear here is that the meaning of use and enjoyment 
of things as the terms are employed in common language cannot 
be deduced from the abstract nature of things used nor of the 
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persons who use them, whether we state meaning in terms of 
intelligence or feeling. Rather this meaning is properly derived 
from the relations of persons to things, or as we shall put it later, 
from the relations of persons to persons as these are mediated 
through things in the synthesis of persons and things that consti- 
tutes the human order. We arrive at the same results when we 
consider things as controlled and disposed of. It is at this point 
that legal theory seems most inadequate ; it seems to assume that a 
thing's reality consists in its being held by a person who is totally 
unrelated with the rest of the universe. It is perhaps this assump- 
tion that makes the question of 'contract' so very difficult and 
involved in legal discussions. It is abstractly conceivable that a 
person may get some use and enjoyment out of a thing in the 
absolute vacuum to which the individualist in ethics and the jurist 
condemns him, whether that vacuum is conceived as lying in the 
hypothetical ether of intelligence or of feeling. But the case of 
control and disposal is not nearly so simple. Control implies that 
I have the power (the right would imply the legal or conventional 
re-enforcement or limitation of the power) to modify or effect 
changes in the relations of a thing to other things or persons. The 
status of other things or persons may be for me either conscious 
or unconscious, still I must take account of them in some way, 
otherwise I could not modify their relations. Positively I am 
determining the order and reference of things to each other (and 
in this case I perhaps look upon persons as also things) and am 
considering the whole as the working out of my attitude or pur- 
pose. That is, control is the expression of my purpose in terms 
of the order in which my impulses and intentions are to be ex- 
pressed. However, this is the description of an abstract psycho- 
logical or physical process so long as no elements in the situation 
are regarded as on the same plane as my own purpose. It will 
become ethical or legal strictly only when I realize that some 
elements within the situation may compel me to defend myself as 
against, or ask my help in conjunction with, their attempts to 
reconstitute from their specific point of view the same situation of 
which I am a part. Control of a thing involves therefore either 
isolated manipulation in vacuo, which is meaningless, or the mu- 
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tuality of the power of control as shared, whether the wills or 
wishes of the persons concerned consent to it or not. And the 
ethical quality of the situation or lack of it depends on whether or 
not there is also mutuality of consent to control. There appears 
to be no thing which I may control without involving the same 
power or right in other persons. And I am moral in so far as I 
consent to intend an end mutually with others, and in so far as my 
action is adverse I am either immoral or a moral reformer. But 
action in moral reform is merely a special case of mutual consent, 
in that the consent of the whole is assumed to be obtained in 
advance of a full understanding on the part of its intelligence. 
This point I suppose the individualists state negatively when they 
say that I may control my own property as I will in so far as I do 
not interfere with the same right in others. But this proposition 
begs the whole question; the question is, what, after all, is my 
own ? The restriction placed on my action by the theory when it 
says I may do what I will with my own except in so far as I do 
not interfere with the same right in others is equivalent to a nega- 
tion of the right as a peculiar appurtenance of the person, if it is 
true that possession of things sooner or later involves in every 
case my relations with other persons. The conception of persons 
and thing as separate, isolated, and external to each other makes 
any idea of ordered relation in human affairs impossible. The 
right to control of things then inheres in the order of persons who 
consent mutually, or is ' natural ' to that order. 

The right of disposal as the right to maintain or relinquish 
possession is a case of the right to control. Whether I may con- 
vey and warrant to John Doe ' his heirs and assigns forever ' any- 
thing of human or personal use depends on the consent of the 
order of persons, which cannot in the nature of the case relinquish 
its interest absolutely, for that order is the source and origin of 
the right to possess, in that its existence depends on the exercise 
of the right, and its essence defines the nature of the person by 
prescribing his end. Consent to individual possession of the abso- 
lute sort on the part of the social order is self -contradictory in the 
sense that it is the negation of the structure of the human order 
which alone can consent finally or possess. The right of the indi- 
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vidual to possess in terms of use and enjoyment or control and 
disposal is then delegated or permitted ; and the important question 
is as to the nature and extent of the limitations. Legal theory rec- 
ognizes the power of limitation by the ' state ' as absolute : in the 
case of possession by the dominium eminens; in the case of per- 
haps all other rights by the 'police' power. But it is not quite 
clear as to just what principle is invoked by the order of persons 
operating as the ' state ' in these cases. I suggest that the absolute- 
ness of the right of the order of persons to restrict the right of 
the individual to possess is warranted by the fact that a degree of 
order exists ; by the fact that the growth of the order implies an 
ever wider and more complex interrelation of persons and of per- 
sons with things ; and by the fact that the ' good ' of the person 
necessitates the ' best ' and fullest in the order of persons. 

With regard to the first point, any degree of social order that 
gets itself generally recognized implies in so far that the purposes 
of the individual have been brought into some degree of synthesis 
with the purposes of other individuals. And this means that the 
relinquishment of special and exclusive interest on the part of the 
individual is a recognition and acceptance of the larger order as 
his higher good in proportion as his intelligence is developed sym- 
metrically with his interests. Or, if the larger order is recognized 
only as a solution of a conflict of interests, that is, negatively, as 
implied in the law, the order is accepted as the arbiter of interests, 
and in so far as the order is accepted as possessing authority, is 
looked upon as the ground of interests. The existence of a given 
degree and quality of human order, then, guarantees to it the un- 
limited right to possess, and the power to delegate it to the indi- 
vidual, and the significance of possession, whether held by the 
order or by the individual, will depend on the degree and quality 
of organization. Not because of any original ' nature ' (except in 
case the order of persons is regarded as nature) which may be 
conceived as temporally or logically prior to the rights of indi- 
viduals, but simply because of the fact that the order has a neces- 
sary derivation from the exercise of rights by individuals as these 
rights are expressed and defined through the common use of things. 
In the second place, the right to control the individual's right to 
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possess is seen to inhere in the order of persons in the fact that 
the order through growth increases the complexity and improves 
the quality of its constituent relations. And the absoluteness of 
the right is assured just because we can place no limitations upon 
the possibilities open to realization of personal and interpersonal 
relations through growth. The individualist looks upon the human 
order as the expression of the quantitative characters of men, and 
from this viewpoint the order can be increased only by multiplica- 
tion of persons and by increase in the quantity of things, or by 
mere extension of external relations among persons and things. 
But the principle of the constitution of the social order and of 
its growth is qualitative in nature. The association of individuals 
develops in them interests and purposes which they do not have 
when withheld Jrom association, for the simple reason that no 
individual purposes or interests have their end in the individual 
who holds them. It is true of course that these qualities rest upon 
quantitative counterparts, and that the latter can be separately 
described with some degree of success. The psychology of crowds 
affords examples of the quantitative aspects of social relations as 
expressed in the mere intensification of certain characteristic feel- 
ings. But these facts do not exhaust the possibilities of meaning- 
ful modification of character that arise from intelligent association. 
The significance of association then lies in the qualities of relations 
formed, and these qualities cannot be disposed by the negative and 
restrictive agencies of law as these agencies at present exist. Such 
qualities are positive and expansive and look outward and forward ; 
they are the moral qualities properly so-called. When the shoe- 
maker sells me a pair of shoes the relations of persons and things 
involved are fairly simple. He is interested in getting as much for 
his work and as great a profit on the materials used as he can, and 
is limited only by my ability or my willingness to pay if I am the 
only customer. I want as much wear and comfort as I can get 
and at as little cost as possible. But no exchange would ever take 
place on those grounds alone. It is at this point that industrial 
relations become difficult because of the depersonalization of hu- 
man relations through the excessive multiplication of machine 
'conveniences.' Unless the sale is effected through some sort of 
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fusion of personal interests the relations involved are negative and 
dispersive or 'competitive.' But if a fusion of interests can be 
reached in which both parties are relatively satisfied, the relation 
established is one that is positive and constructive in the sense that 
it is or may be the ground upon which further and wider syntheses 
of interests may be effected. In any case the basis of the right to 
possess is discoverable neither in the shoemaker nor myself as 
isolated individuals, but in the synthesis of persons as that is set 
up through the thing involved — the shoes. The shoemaker never 
owned the shoes, for somebody sold him the leather and his interest 
extended over and fused with that of the man who wore the shoes 
and expected good wear from them. The 'good' shoemaker is 
therefore, in Plato's sense, the personal instrument through which 
a fusion of interpersonal relations is established. Moreover, a 
so-called third or disinterested party must get his interest satisfied 
on the ground that shoe sales in general must be so conducted that 
all will be protected against the hyperdevelopment of particular 
interests. And it is this third party as the order of persons whose 
interests get expressed in the typical ethical judgments. Such 
judgments find their objectivity in their reference to the synthetic 
order of persons as that is mediated through the qualities of 
things. A moral judgment is, as a judgment of a court on the 
law ought to be, a ' corporate ' judgment. A moral judgment is, 
as a legal judgment ought to be, an interpretative allusion to a 
social order, either actual or ideal ; to the actual in the more simply 
descriptive references to accepted standards, to the ideal when the 
reference is critically constitutive of new standards. The right to 
possess is then native to the system of purposes which represents 
a synthesis of interpersonal interests. This system is logically 
prior to the individual and is the origin of the authority of the 
moral law, as well as that of the civil law, over the individual. 
And it is the significance of the consciousness of this higher unity 
that determines the moral and civil quality of the individual, and 
the degree to which his action approaches consilience with this 
unity measures the morality and the ' patriotism ' of his action. 

The social order which has final authority is that which answers 
to our as yet unrealized purposes, and not that represented in the 



No. 4-] POSSESSION AND INDIVIDUALITY. 379 

history of custom, even if it be true that organization gets effected 
through directions established by custom. Custom sets the prob- 
lem, points to failures or successes in the past, and suggests direc- 
tions along which intelligence, superceding habit, may strike out 
new lines for the future. Intelligence is not directly concerned 
with the detail of specific acts. The latter may in the nature of 
things remain indefinitely under the motivation of habit. Their 
moral significance lies in the fact that they are or may be elements 
in the process through which intelligence draws the plan of an 
order of acts. And this whole is not a complex of factual ele- 
ments reproduced from memory merely, but it is also an imagina- 
tive construction which draws its materials largely from an aesthetic 
reinterpretation of past conditions. And in so far as the social 
order depends on possession it will require that the law which de- 
termines and limits the right to possess be formulated with respect 
not to antiquated ideas and institutions as in the case of the law 
of property as it now stands, but with respect to the ideas and 
institutions which present needs dictate shall be constructed in the 
future. The hazy history of the past as it operates in precedent 
imposes upon us the sorry necessity of decomposing the complex 
problems of life into elements simple enough to be readily disposed 
according to principles applicable if at all only in a remote age, and 
the decomposition leaves the problems mangled beyond recognition 
even by the lawyers — hence legal fictions. And these fictions, by 
the way, are more real than the supposed entities at the basis of 
the law. A difficulty between a corporation and its operatives on 
the one hand and the ' public ' on the other is reduced to simple 
terms of John Doe and Richard Roe, while the John Doe-Richard 
Roe situation has long ago ceased to be, if it ever was, representa- 
tive of any real personal relation. Its terms are not identifiable 
with any events in the present order ; and this backward reference 
to a primitive state of simplicity perpetuates antiquated methods 
of interpretation of social and personal relations. The actual 
facts of social relation are hidden behind the opacity of a form 
which is usable because it obstructs the light; it may mean anything 
and therefore means nothing. By this method of solution a per- 
sonal relation involving justice is made a simple relation of indi- 
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vidual to individual, the standard applying to which can be only an 
empty form. The relation is then regarded as measurable, the 
individual is a quantitative unit, and the social order a mechanism. 
But while the content of a relation between persons is a matter 
of the individuals involved and of their peculiar qualities, the 
intent of the relation points outward to something larger. As 
content it involves a simple situation which is composable by a 
matching of specific points, as when in the case of litigants it is 
found that one owes the other a sum of money. So far, a com- 
plete solution is reached provided all the facts in the case are duly 
weighed. It is a case of the law and the evidence, and the appli- 
cation of 'principles' does not call for intelligence, since it is a 
mere matter of perceiving the applicability of a rule. But the 
intent of the relation (by which the precedent was supposed to 
have been established) carries beyond the specific elements of fact, 
and requires the consideration of circumstances within which the 
facts themselves are determined. The larger social complex within 
which a particular act occurs is in a sense a producer of the act, 
in that it might have made it otherwise than it is. The specific act 
is then referable for its meaning to its locus in an order of acts, 
the act is capable of being understood as the expression of the 
uniqueness of the individual only when referred for its moral 
quality to the social whole in which it finds its being. As the 
expression of the ' individual ' it is capable of complete description 
and its history may be told by reference to some previous psycho- 
logical state. It can be estimated quantitatively by a standard 
fixed in previous time ; it can be ' adjudicated ' but it cannot be 
valued. The question of its worth or worthlessness is one of its 
place in a synthesis of other acts and other persons as these are 
mediated through things and as the whole is conceived as a har- 
monious dynamic order. It is within this order that possession 
gets its meaning; possession is a function of the whole. Posses- 
sion as use and enjoyment particularizes things with reference to 
persons, when the matter is looked at from the viewpoint of indi- 
vidualistic psychology, and it is this viewpoint that gives individ- 
ualistic ethical systems. Referred to a stretched metaphysics of 
the individual, it results in the natural right and the superlative 
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dignity of the person as emphasized in rigoristic or rationalistic 
systems. But possession from the point of view of control and 
disposal under the complicated conditions of the present, which 
have grown up long after the typical ethical and legal points of 
view have been worked out, presents problems which, it is to be 
feared, are soluble by no ethical or legal standards or methods that 
now exist. 

The situation suggests two possible courses. It may be possible 
for human life to exist without standards ; and if standards must 
imply fixity, the attempt would be an attractive adventure. Per- 
haps something like this is attempted in equity procedure. And 
it seems characteristic of the rough-and-ready way in which we 
pronounce simple judgments in private life. A case is settled on 
its ' merits,' or disposed of by reference alone to the ' facts,' and 
without any reference (conscious, at least) either to rules or 
future exigencies or possible neglected interests. As a case in 
equity it is settled by the judge's notion of moral ' common sense ' 
which is perhaps only his own dominant prejudice. Here an act 
is regarded as not connected either with the life history of the 
agent or the wider group of acts of other persons, or with defi- 
nitely anything but a supposed quality in the act itself. This is 
illustrated by the procedure of the hedonist who would judge the 
act with respect to some feeling which is a part of the psychological 
mechanism of the act itself. In any case the act is standardized 
with reference to itself, which is to say that no standard at all is 
used. This point I suppose is meant by the usual criticism of 
such procedure as subjective, since it carries with it no point of 
community upon which there may be agreement or disagreement. 
The question is therefore not arguable, and where we have no 
ground for concerted action or thought, there rules are out of the 
question and atomism is the word with which to describe human 
affairs. But actions are properly judged with regard to the possi- 
bilities of agreement in terms of further action or thought which 
they provide; and by agreement I mean not abstract logical con- 
sistency alone, which I do mean, but also the mutuality of consent 
to act through cooperative effort for the accomplishment of a 
common or reciprocal good. The 'objectivity' of moral judg- 
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ments, then, indicates the necessity of standards, and the question 
is as to their nature. 

The tendency of the mind to drift or lapse toward the most 
attractive or simplest idea has led to the adoption in law and 
politics of precedent as a working standard. The same force tends 
to fix precedent as 'natural' and necessary. Hence we eulogize 
the 'eternal principles of justice,' etc., and forget that justice is 
merely the right ordering of given concrete relations which mani- 
fest a constant tendency to change. Whether the change is to be 
orderly will depend on the nature of the standards by which direc- 
tion is given to it. Most of the disorder so much lamented in 
things human is due to the rigidity of laws which, because they 
will not bend, must break. ■ There is as a consequence lawless 
action and lack of accomplishment due to uncoordinated effort. 
If there is to be order, to say nothing of 'progress,' standards 
must be flexible. Control by this sort of 'Lesbian rule' is then 
not a rigid logical predetermination of direction, but a critical and 
cooperative composition of various directions that represent dif- 
ferent elements of motivation in the order which is being estab- 
lished. This standard might be indicated as the principle of co- 
operative effort of thought and action which directs human en- 
deavor toward the mutuality of human good. While its function 
is to direct and order the moving whole, in other words to ob- 
jectify its purposes, the degree and quality of order attained at any 
moment will react on the principle and revalue it continuously by 
requiring progressive adaptation to an end which, in the nature of 
the case, is only partially understood or defined. The quality of 
the present human order presents as a problem an end which is 
only partially appreciated, but which is yet judged better than the 
present. Or, put the other way around, it pronounces adverse 
judgment on the order that is, and calls for detailed effort of 
thought and action toward its reconstitution. There will be pro- 
gressive give and take between the end as community good and the 
principle which is its instrument. The end is, let us say, a shared 
good in the form of a balanced and equitable but dynamic social 
order; the principle, a shared obligation to effort as expressed in 
mutuality of interest and cooperation in action. 



No. 4.] POSSESSION AND INDIVIDUALITY. 383 

When we look at possession and property as a social function, 
as I think we must learn to do, it will appear that what is called 
control misses the point at which the endeavor of men aims. It 
seems to have the negative sense which makes legal restriction 
meaningless in that it externalizes all the agencies through which 
motives get worked out. It assumes that possession is an appurte- 
nance of the individual and that individual interests are different 
from and hostile to each other and to those of the whole, and that 
any order is an unstable balance of opposing forces. On this 
assumption the best government is the one that governs least, and 
the only function of government is to stand apart and umpire the 
game and to interfere only when methods become too raw. But 
it is difficult to see why government should not enter the game in 
a positive way, if it is to be the agency of control ; it must do so 
if we are to take seriously the principle that government represents 
the will of its people. We do not will a negation in other connec- 
tions. So the two so-called principles of government contradict 
each other. If possession is to stand for positive furtherance of 
social ends, it would seem that laws governing its use and control 
should look rather to the degree to which it represents community 
of purpose, than to the degree to which it stands for individually 
determined ends. It is time to rethink the old superstition that 
the general good is served best by the ' free hand.' So long as we 
look upon the human order as composed of ' individuals ' taken as 
determined by separate and particular interests, the agencies of 
control, by which I mean those instruments through which the 
public or common will gets expressed or public purposes get formu- 
lated, can only be dispersive and separatist in their effects. And 
if we are to assume that these agencies and interests are repre- 
sented by government, then government must be defined in terms 
of sovereignty, dignity, majesty, etc., all of which it is to be feared 
mean simply force. The principle upon which government acts 
will be negative and disruptive, and as expressed in the law will 
externalize and harden into rigid mechanical forces all the agen- 
cies through which social purpose seeks to make itself effective. 
Individuality conceived as determined by the psychological and 
biological aspects of the human being — the ' natural person ' of the 
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law — can issue only in a mechanism and materialism with an exag- 
gerated greed for physical property. And the attempt to conceive 
the individual as a unity of any other kind, in so far as the empha- 
sis is placed upon his distinctness as is done in the legal and politi- 
cal doctrines of rights, will come to nothing else than a coarse 
materialism in which relations can have only such significance as 
is derivable from the notion of conflicting forces, and Hobbes' 
war of all against all will be the last word of political theory. 
Emphatic assertion that individuality is a spiritual entity or a 
qualitative whole or system comes to nothing the moment the 
attempt is made to distinguish 'private' rights of individuals 
' against ' each other, or against anything for that matter. And 
the attempt to make rights ' inhere ' in the individual as ordinarily 
described is after all a denial of any real meaning in the term. A 
private right is, therefore, in connection with the individual in the 
old sense of the term, a contradiction in terms. 

This is not intended as an attack on the reality of the individual, 
nor on rights, nor private rights, nor even on the right to private 
property in material things. But a profound respect for all these 
notions leads to the question whether there is any clear significance 
that can be defined or defended for these terms as they are 
assumed in the practical relations of law and politics as these get 
expression in legislation and judicial procedure. There is no such 
thing as the 'individual' of the law and politics; consequently 
from that point of view no consistent account of rights or of 
human relations can be given. The question of real importance 
is, then, one of giving as clear and definite a statement of the 
meaning of individuality as is possible, one that will be consistent 
with the facts of human relations as the latter appear in their 
whole meaning. Then a question of law will not be referable to 
an act of legislation (as it perhaps rarely is in the process of 
judicial interpretation) but to a metaphysics of individuality (as 
in practice it generally has been, though to a mistaken meta- 
physics) which can justify itself to thought. That is, the question 
is not one of determining specific rights, although specific rights 
are, once we have a hold on a right principle, determinable ; but 
one of the nature of individuality. And this is a question of 
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metaphysics. From this point we might begin with the proposi- 
tion that the individual is real. This means, I suppose, that some 
sort of theory of individualism is final ; that there is no possibility 
of going back of the notion of individuality. But this means that 
the real is individual. Then variety of real content suggests the 
idea of degree, and with this idea applied to individuality we have 
a way out of the contradictions of 'individualism.' There are 
then individualities of varying degrees and the important practical 
question, particularly for legal theory, is one of defining, with such 
conciseness as is possible, the various stages and types of indi- 
viduality as they apear in the relations of human affairs. This 
process will of course imply a first agreement upon a principle, a 
fundamentum divisionis ; and this again will raise the old question 
of the 'principle of individuation,' a reinterpretation of which is, 
I submit, the one necessity of legal, ethical, and political thought 
at the present time. I should not undertake to say what would 
turn out to be the final principle upon which the various types of 
individuality should properly be distinguished. It might be neces- 
sary that the principle take different forms for theoretical and for 
practical purposes; or for the different sciences that deal with 
human relations directly. I merely suggest that property consid- 
ered as the material ground of life functions and as the instrument 
of social purpose might serve some of the practical purposes of 
law and politics and possibly of ethics for the distinguishing of 
the various forms of individuality. It is clear that the property 
idea has been one of the larger elements in the history of the 
development of the idea of justice. And it is probably at the 
bottom of the distinction in law between the 'natural' and the 
' artificial ' person. 

Proceeding from such an idea as this the question of possession 
would become one largely of determining the types of 'person' 
involved in a given case. The ' natural ' person would then be the 
point of incidence of property considered as private, and the limi- 
tations of the extent of this form of property could be relatively 
easily proportioned to the value of the social functions performed 
by the individual. And the ' trust ' idea suggests that it would be 
possible to distinguish between possessory social functions as con- 
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trolled in use for an abstract purpose, and the same functions in 
their point of incidence as represented in ownership. That is, it 
is possible for the instrument of a social function to be used and 
controlled in the interest of a social purpose without being owned 
at all; which suggests that the idea of ownership may have with 
us a tremendously exaggerated importance. The various types of 
corporate personality or 'artificial person' could be differentiated 
along the lines of the various uses of public property; and the 
question of ' who owns ' the properties used and controlled in the 
interest of corporate entities would be of little or no consequence. 
There would thus be individualities represented by the family, the 
church unit, the various social and political units, all these char- 
acterized by the diversity of relation of ' natural ' persons entering 
into the whole; and individualities represented by corporations, 
estates, masses of property, even more or less abstract groups of 
' rights,' these characterized by various removes from incidence in 
natural persons. The point is that all these entities are individu- 
alities ; the ' juristic person ' is no less an individual, and no more 
a fiction, than the 'natural person.' They can all possess and 
assume other legal relations ; and the extent to which some of them 
can enter into questionable political relations is well known. And 
the distinctions among them might very well — I suggest it as a 
mere practical maxim — follow the different classes of property. 
If it be objected that the determination of individuality by prop- 
erty is materialism and an 'economic' theory, the reply is that 
property as the objective criterion of individuality is itself deter- 
mined as a social or interpersonal function, and avoids the mate- 
rialism involved in making the criterion of right and property the 
natural person, which can itself be determined strictly only by its 
psychological or biological characters. The natural person is a 
low type of individual; it is the particular aspect of what is uni- 
versal in the higher individuality of an interpersonal function such 
as the family. 

On such a conception the old rigid distinction between private 
property and public property is avoided. Private property is 
sacred and inviolable, to be sure; but that does not justify the 
individualist principle that one should get what one can, nor does 
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it justify the vast masses of property which are now withheld from 
productive use to satisfy the mere whim of the individual. Public 
property is also necessary; the state is possessor of all kinds of 
things independently of the control which it exercises over all the 
property of its subjects. 1 But between the two is a long series of 
individualities representing in their use and enjoyment and control 
of property the complexity of interpersonal functions which binds 
the mass of individuals into an organic whole. And it is these 
mediate individualities that are real, at least as real as any. If 
there are any fictitious persons they are the extremes of the series : 
the natural person and the state when regarded as ultimates. Full 
individual freedom in possession has demonstrated its own contra- 
dictoriness ; and the idea of state ownership and control is offen- 
sive to all types of mind. And the alternative is corporate owner- 
ship, or dropping the idea of ownership altogether, use and control 
by corporate individualities representing in their organization the 
major functions of human intercommunication. 

In this way can be avoided also the objectionable legal notion 
that possession is exclusive, as well also that of the negative and 
restrictive character of law. If our rights and our law must ' con- 
trol ' and ' restrict ' or be ' against ' something, let them be against 
' all the world ' as the conditions of life in the interest of human 
welfare. There can be avoided also both the hyperdevelopment 
of the individual and of the state, and we shall be rid of the 
irrational notion that the state is external to and against the indi- 
vidual — 'the man versus the state' idea. The question with 
reference to most of our legal and political notions is, what forms 
and degrees of individuality do they respectively represent? 

E. Jordan. 
Butler College. 

1 Holland, Jurisprudence, p. 366. 



